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RESOLUTION

LAGOS, J.:

This resolves the (1) prosecution's Motion for
Reconsiaeretion' filed on August 30,2017 of the Court's Resolutiorr'
promulgated on August 17, 2017 which dismissed for lack of
probable cause the charge of violation of Section 3(e) of Republic Act
No. 3019 against the accused Filemon M. Galsim; (2) the
prosecution's Omnibus Supplemental Motion for Reconsideration with
Motion to Admit Additional Evidence to Prove the Existence of

• Designated as Special Member, per Administrative Order No. 025-2017 dated 1 February
2017
1 Records, pp. 185-191.
2 Id., pp. 173-178. ~/
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Probable Ceuse for the Issuance of Warrant of Arrest against the
Accused Filemon M. Gelsim" filed on August 18, 2017; and (3)
Accused's Comment/Opposition' thereon filed on October 2, 2017.

Accused Filemon M. Galsim, the Municipal Mayor of the
Municipality of Santa Cruz, Occidental Mindoro, stands charged
before this Court with violation of Section 3(e) of Republic Act No.
3019 in an Inforrnation filed on July 4,2017, which reads, as follows:

"That in July 2013, or sometime prior or subsequent thereto,
in the Municipality of Santa Cruz, Occidental Mindoro, accused
FILEMON M. GALSIM, a public officer, being the Municipal Mayor
of Santa Cruz, Occidental Mindoro, taking advantage of his official
position anc in relation thereto, while in the discharge of his official
functions, with deliberate intent, manifest partiality and evident bad
faith, did then and there wilfully, unlawfully, and criminally give
unwarranted benefits, advantage or preference to his "balae",
LYOIA RODRIGUEZ, the registered owner of R4 fuel Refilling
Station, by causing, allowing, consenting, agreeing and/or
assenting to the procurement of petroleum, oil and lubricants by the
Municipality of Santa Cruz from R4 Fuel Refilling Station without
conducting competitive bidding or resorting to other alternative
modes of procurement prescribed by Republic Act No. 9184 or the
Government Procurement Reform Act, thereby failing to obtain
other price quotations from prospective suppliers and failing to
determine the most advantageous price for the Municipality of
Santa Cruz, to the damage and prejudice of the Municipality.

"CONTRARY TO LAW.

"Ouezon City, Philippines, 23 May 2017"

In a Resolution promulgated on July 26, 2017, the Court, after
perusing the Information and carefully assessing the resolution of the
Office of the Ombudsman, the evidence in support thereof and the
records of the preliminary investigation, attached thereto, finds the
need for the prosecution to present additional evidence to provide
sufficient ground for the finding of probable cause for the issuance of
a warrant of arrest. The Office of the Ombudsman was ordered to
submit additional evidence to establish the existence of probable
cause, within five (5) days from notice thereof."

3 Records, pp. 199-819.
4 Id, pp.824-842.
5 Records, p.4D. ;vIr:
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On August 4, 2017, the prosecution, through the Office of the
Special Prosecutor, submitted a Compliance/Manifestation6,

informing the Court that: (i) upon verification with the Records
Division of the OSP, all the records of the preliminary investigation
conducted was forwarded to this Court, which are the same as the
records transmitted to the Special Prosecutor; and (ii) prior to the
receipt of the Court's resolution, the Special Prosecutor sent two
separate Subpoena Duces Tecum on August 1, 2017 to the Municipal
Treasurer and the Municipal Accountant of the Municipality of Sta.
Cruz, Occidental Mindoro, requesting for the submission of the
Reports of Checks Issued and the Disbursement Vouchers and
Checks Issued for the procurement and payment of petroleum, oil
and other lubricants (POL, for brevity) subject of this case.

On August 17, 2017, the Court, acting on the prosecution's
Compliance/Manifestation, promulgated a Resolution? which
dismissed the charge of violation of Section 3(e) of Republic Act No.
3019 against the accused Filemon M. Galsim for lack of probable
cause. The Court, in the exercise of its authority pursuant to Section
2, Article III of the 1987 Constitution, Section 6, Rule 112 of the
Revised Rules of Court and jurisprudence" on the authority of the
judge to independently determine probable cause to ascertain
whether a warrant of arrest should be issued against the accused
after the prosecution was required in the Resolution of July 26, 2017
to submit additional evidence, found the submission of the
prosecution in its Compliance/Manifestation dismally lacking and
wanting to constitute sufficient grounds for a finding of probable
cause, warranting the dismissal of the case against the accused,
thus:

"x x x [T]he prosecution admitted that it possessed no
other supporting documents apart from those originally attached to
the Information and that it only subpoenaed additional documents
on August 1, 2017. These originally attached documents were
already found by this Court to be insufficient to constitute as
grounds for probable cause. The documents only proved, at best,
that accused Galsim's daughter was married to the son of the
owner of the establishment named R-4 Fuel Refilling Station. There

6 Id. pp.43-45.
7 See NOTE 1.
8 People vs. Castillo, 590 SCRA 95; AAA vs. Antonio Carbonnel, G.R. No. 171465 (June 8,
2007); Okabe vs. Hon. Pedro De Leon Gutierrez, G.R. No. 150185 (May 27, 2004); Ho vs.
People, G.R. No. 106678 (October 9, 1997),280 SCRA 365.
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is no reliable proof of the purported transactions made at said R-4
Fuel Refilling Station, which is the heart of the charge of Section 3
(e) of Republic Act No. 3019. The Summary of Transactions
prepared by the private complainant was not supported by any
document which could establish the purchase and payment of the
petroleum products. The prosecution in fact admits this as it only
belatedly subpoenaed these source documents only on August 1,
2017. This summary of transactions was not even signed by the
private complainant. The only piece of evidence that the
prosecution appears to rely on is the complainant's affidavit which,
for the most part, contains mere bare allegations. As mentioned,
such bare allegations will not suffice to meet the standards of proof
necessary to constitute probable cause. Therefore, given this lack
of adequate supporting documents, this Court is constrained to
dismiss this case for lack of probable cause."

On August 30, 2017, the prosecution filed the instant Motion for
Reconsideration of the Resolution of this Court, dated August 17,
2017.

Nineteen (19) days after the earlier Motion for Reconsideration
was filed, or on September 18, 2017, the prosecution filed an
Omnibus Supptememet Motion for Reconsideration with Motion to
Admit Additional Evidence to Prove the Existence of Probable Cause
for the Issuance of Warrant of Arrest against the Accused Filemon M.
Galsim.

Accused Filemon M. Galsim filed his Comment/Opposition on
October 2,2017.

In seeking to set aside and reconsider the Resolution of the
Court dated August 17, 2017 in their Motion for Reconsideration, the
prosecution argued that the available evidence on record is sufficient
to establish the existence of probable cause for the issuance of
warrant of arrest against the accused, thus, it is erroneous for the
Court to require additional evidence when the accused himself did
not dispute the transaction of the Municipality of Santa Cruz,
accidental Mindoro in purchasing petroleum, oil and lubricants (Pal)
from R4 Fuel Refilling Station without resorting to competitive public
bidding.

Relying on its theory that the questioned transaction is
unrefuted by the accused Galsim, although it admitted that there is no
other document on record to prove the purported transactions
between R4 Fuel Refilling Station and the Municipality of Santa Cruz,

,rv ;/ /
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accidental Mindoro, the prosecution nonetheless contended that the
fact that the accused utterly disregarded the clear mandate of
Republic Act 9184, otherwise known as the "Government
Procurement Reform Act" and its Revised Implementing Rules and
Regulations (RiIRR) on the requirement of public bidding in the
questioned transaction amounts to gross inexcusable negligence
because he deprived his constituents a more advantageous price in
the procurement of pal products in order to give unwarranted
benefits to Mrs. lydia C. Rodriguez. The fact that the Purchase
Orders (PO), Disbursement Vouchers (DV) and Checks were not
submitted, to the mind of the prosecution, its non-submission does
not warrant a dismissal of the instant case.

On September 18, 2017, or almost one (1) month and 17 days,
after it was required on July 26, 2017 to submit additional evidence,
the prosecution filed an Omnibus Supplemental Motion for
Reconsideration with Motion to Admit Additional Evidence to Prove
the Existence of Probable Cause for the Issuance of Warrant of
Arrest against the Accused Filemon M. Galsim. Contrary to its earlier
admission in its Motion for Reconsideration that there is no other
document on record to prove the purported transactions between R4
Fuel Refilling Station and the Municipality of Santa Cruz, accidental
Mindoro, the prosecution now prayed, among others, to set aside
and reconsider the Resolution promulgated on August 17, 2017 and
that the attached documents be admitted to prove the existence of
probable cause against the accused, and an order be issued finding
probable cause for the purpose of issuing a warrant of arrest against
the accused Filemon M. Galsim.

Stripped of its detailed argumentation, accused
Filemon M. Galsim, in essence, countered in his
Comment/Opposition that the issuance of the Resolution of this Court
dated August 17, 2017 dismissing the charge of violation of Section
3(e) of R.A. 3017 against him for lack of probable cause was clearly
within the Court's mandate as clearly defined in the 1987 Constitution
and the Revised Rules of Court; that while the determination of
probable cause to charge a person of a crime is the sole function of
the prosecutor, the trial court may, in the protection of one's
fundamental right to liberty, dismiss the case if, upon a personal
assessment of the evidence, it finds that the evidence does not
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establish probable cause, citing Mendoza vs. People of the
Philippines, G.~~.No. 197293, April 21,2014.

On the belated submission of the additional documents
attached to the Omnibus Supplemental Motion for Reconsideration
with Motion to Admit Additional Evidence, the accused argued that
the belated submission after almost two (2) months can no longer be
allowed because the period prescribed by the Rules for them to do so
had already lapsed, and its failure despite the opportunity given them
to do so should be construed strictly against the State; that even
assuming arguendo that the prosecution can still submit additional
evidence, the said documents which were submitted for the purpose
of determination of probable cause were not even part of and never
presented during the preliminary investigation of the accused in
OMB-L-C-15-041, hence, they do not form part of evidence on record
and should not be admitted; that even with the additional documents,
the evidence on record still palpably failed to establish the elements
for violation of Section 3(e) of R.A. 3019.

DISCUSSION AND RULING

We resolve to DENY: (1) the prosecution's Motion for
Reconsideration and Supplemental Motion for Reconsideration for
lack of merit; and (2) the Motion to Admit the Attached Documents to
the Supplemental Motion for Reconsideration for being filed out of
time and for lack of merit.

The power of the trial court to determine on its own probable
cause is enshrined under Section 2, Article III of the 1987
Constitution on the Bill of Rights and Section 6 of Rule 112 of the
Revised of Court. Under both the 1987 Constitution and the Revised
Rules of Court, the trial court judge is mandated to personally
determine the existence of probable cause after his personal
evaluation of the prosecutor's resolution and the supporting evidence
for the crime charged. These provisions command the judge to refrain
from making a mindless acquiescence to the prosecutor's findings
and to conduct his own examination of the facts and circumstances
presented by both parties."

9 Ma. Gracia Hao and Danny Hao vs. People of the Philippines, G.R. No. 183345 (September
17,2014) ;)
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Specifically, Section 6(a) of Rule 112 of the Revised Rules of
Court grants tt e trial court judge three (3) options upon the filing of
the criminal complaint or information where he may: a) dismiss the
case if the evidence on record clearly failed to establish probable
cause; b) issue a warrant of arrest if it finds probable cause; or c)
order the prosecutor to present additional evidence within five days
from notice in case of doubt on the existence of probable cause.

Both Sect on 2, Article III of the 1987 Constitution and Section
6, Rule 112 of the Revised Rules of Court speak of judicial
determination of probable cause to ascertain whether a warrant of
arrest should be issued against the accused as distinguished from
the executive determination of probable cause by the prosecutor
during preliminary investigation. The judge must satisfy himself that
based on the evidence submitted, there is necessity for placing the
accused under custody in order not to frustrate the ends of justice. If
the judge finds no probable cause, the judge cannot be forced to
issue the arrest warrant.'?

In the present case, after the criminal information was filed with
the Court on July 14, 2017, judicial determination of probable cause
sets in, that is, to ascertain whether a warrant of arrest should be
issued against the accused Galsim which, in the language of the
1987 Constitution, is "to be determined personally by the judge after
examination under oath or affirmation of the complainant and the
witnesses he may produce". The phrase "upon probable cause to be
determined personally by the judge after examination under oath or
affirmation of the complainant and the witnesses he may produce"
allows a determination of probable cause by the judge ex parte. 11

Guided by the pronouncements of the Supreme Court in the
case of Ho vs. People, 280 SeRA 365 (October 9, 1997) that the
judge must have sufficient supporting documents (such as the
complaint, affidavits, counter-affidavits, sworn statements of
witnesses or transcript of stenographic notes, if any) upon which to
make his independent judgment, or at the very least, upon which to
verify the findings of the prosecutor as to the existence of probable
cause, this Court chose to order the prosecutor in this case to submit
additional evidence within five (5) days from notice because of the
doubt on the existence of probable cause. This Court did not rely
solely on the recommendation of the prosecution and on the evidence

10 People vs. Castillo and Mejia, G.R. No. 171188 (June 19, 2009), 607 Phi I 754, citing Ho v.
People, G.R. Nos. 106632 and 1006678 (October 9, 1997),280 SCRA 365,380; People vs. Court
ofAppeals,G.R. No. 1213005(January 21, 1999), 301 SCRA475,488.
11 Alfredo C. Mendoza vs. People, G.R No. 197293 (April 21, 2014). ;//
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on record which, to the mind of this Court, appeared and proved to be
insufficient to establish probable cause which would warrant the
issuance of warrant of arrest against the accused Galsim.

Thus, the Court issued the Minute Resolution of July 26, 2017,
which gave the prosecution the chance to submit additional
documents, within five (5) days from receipt of the said order, from
which the Court can determine probable cause.

However, the records show that the five (5)-day period from
receipt of the Jt, Iy 26, 2017 Minute Resolution on August 2, 2017 by
the prosecution, within which the prosecution was required to submit
additional evidence, expired on August 7, 2017 without the
submission of any additional evidence as required by the Court. The
prosecution, as pointed out by the accused in his
Comment/Opposition, never even asked for an extension of time to
comply with the order of the Court. Instead, it filed on August 4,
2017, a Compliance IManifestation informing the Court that all the
records of the preliminary investigation conducted were already
forwarded to the Court and that subpoena duces tecum was issued
on August 1, 2017 requesting the concerned officials of local
government unit (LGU) concerned to submit the required
documentary evidence.

Notably, the Court was justified in its finding that during the
initial stage of its judicial determination of probable cause, the
evidence on record was insufficient to support a finding of probable
cause for purposes of issuing a warrant of arrest against the accused
Galsim as there was none when the criminal information was filed on
July 14, 2017. VVhile it is true that the prosecution, in the exercise of
its executive function of preliminary investigation, has broad
discretion to determine whether probable cause exists and to charge
those whom he believes to have committed the crime as defined by
law and thus should be held for trial, it must be stressed, however,
that the judicial determination of probable cause requires an
independent assessment by the trial judge of the evidence submitted
on the record, if any, for purposes of issuing a warrant of arrest, and
if there is none despite upon being required to submit additional
evidence, failure to do so is fatal to the cause of the prosecution.
This is the situation in the instant case.
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The rule is also settled that "once a complaint or information is
filed in court, any disposition of the case, whether as to its dismissal
or the conviction or the acquittal of the accused, rests on the sound
discretion of the court.?"

Here, the prosecution cannot just rely on its mere allegations of
lack of public bidding in the procurement of POl from R4 Fuel
Refi"ing Station in violation of R.A. 9184 to charge accused Galsim of
the crime of violation of Section 3(e) of RA 3019 without submitting
evidence to prove the elements constituting the crime charge in the
information filed before the Court. The trial judge is tasked to merely
determine the probability, not the certainty, of guilt of the accused
Galsim. He only needs to personally review the prosecutor's initial
determination and see if it is supported by substantial evidence.

Where, as in the instant case, the accused was charged with
violation of Section 3(e) of R.A. 3019 alleqedly by giving a private
party unwarranted benefits, advantage or preference while in the
discharge of his functions as Mayor through manifest partiality,
evident bad faith or inexcusable negligence, the prosecution
miserably failed to substantiate the same by evidence on record.
Aside from the complaint-affidavit, the prosecution merely relied on
the summary of transactions 13 prepared by complainant Ricardo
Castro, albeit unsigned, consisting of a four(4 )-page list of alleged
purchases of POl of the Municipality of Santa Occidental Mindoro
made from February 1, 2014 to December 31, 2014. Offhand, it can
be readily qleaned from the list that there was no source document
attached or attribution of the source of the list nor the same was
validated and verified by the prosecution as to its veracity and
authenticity before it was even used as the sole basis to charge the
accused of violation of Section 3(e) of R.A. 3019.

Moreover, the summary of transactions, standing alone, does
not constitute sufficient evidence to impute any undue injury to a
private individual or to the government in the absence of other
evidence showinq such injury. Neither was there sufficient evidence
of comparative price quotations showing the POl purchases of the
Municipality of Santa Cruz, Occidental from
R4 Fuel Refillinq Station to be more expensive and that the same
resulted to darnaqe and injury to the government.

This reminds us of the case of Marquez vs. People of the
Philippines,14 where the Supreme Court ruled that the lack of public

12 Leviste v. Alameda, G.R. No. 182677, August 3,2010,626 SCRA 575,598" citing Galvez
v. Court of Appeals, G.R. No. 114046, October 24,1994,237 SCRA 685.
13 Annex E to E-4, Records, pp.29-33.
14 G.R. Nos. 182020-24, September 2, 2009.
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bidding does not automatically equate to manifest and gross
disadvantage to the government, thus:

"We are not unmindful of the fact that petitioners
failed to conduct the requisite public bidding for the
questioned procurements. However, the lack of public
bidding alone does not automatically equate to a manifest
and gross disadvantage to the government. As we had
occasion to declare in Nava vs. Sandiganbayan, G.R. No.
160211, August 28,2006,499 SeRA 745, the absence of
a public bidding may mean that the government was not
able to secure the lowest bargain in its favor and may
open the door to graft and corruption. However, this does
not satisfy the third element of the offense charged,
because the law requires that the disadvantage must be
manifest and gross. After all, penal laws are strictly
construed against the government."

Even if the prosecution is allowed by the Court at this late
stage to submit evidence after it miserably failed to submit the same
within the prescribed period, the purported additional evidence
attached to the Omnibus Supplemental Motion for Reconsideration
were not even mentioned nor discussed as forming part of evidence
on record in the Resolution of the Office of the Ombudsman dated
October 16,2015 in OMB-L-C-15-014115 - the legal basis of the filing
of information in this case. Rightly so, as the said purported
additional evidence were submitted by complainant Ricardo V.
Castro, Sr. one (1) year after in another case, OMS-L-A-15-0177 for
grave misconduct: financial and material interest, in a pleading
denominated as "Manifestation and Motion to Admit Additional
Evidence (which were not made available at the time when Position
Paper was submitted)", dated October 16, 2016. In the normal
course of events, the said evidence were not presented during the
preliminary investigation in OMB-L-C-15-0141 for violation of Section
3(e) of R.A. 3019 before the promulgation of the OMS Resolution in
the said case on OCtober 16, 2015, hence, they did not form part of
the evidence on record.

Understandably, the failure to cite the same as evidence in the
October 16, 2015 Resolution of the Ombudsman, if not the absence
or non-presentation thereof during preliminary investigation
proceedings in OMB-L-C-15-0141, is consistent with the
prosecution's misplaced theory that it is erroneous for the Court to
require additional evidence when the accused himself did not dispute

15 For Violation of Section 3(e) and (h) of R.A. 3019 and Section 7(a) of RA No. 6713,
Entitled "Ricardo V. Castra, Sr. vs. Filemon M. Galsim (Salary Grade 27), Municipal Mayor, Eddie
C. Rodriguez (Salary Grade 22), Both of: Municipality of Santa Cruz, Occidental Mindoro.
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the transaction of the purchase of POl from R4 Fuel Refilling
Station. It must be stressed that one of the options of the trial court
under Section 6 of Rule 112 of the Revised Rules of Court, although
not mandatory, is to require the prosecution to present additional
evidence within five (5) days from notice in case of doubt on the
existence of probable cause.

The admonition of the Supreme Court in the case of Cabahug
vs. People," citing Salonga vs. Cruz-Peno", in filing criminal
information in courts with undue haste finds relevance in this case,
thus:

"Whil,e it is the function of the Ombudsman to determine
whether or 110tthe petitioner should be subjected to the expense,
rigors and embarrassment of trial, he cannot do so arbitrarily. This
seemingly exclusive and unilateral authority of the Ombudsman
must be tempered by the Court when powers of prosecution are in
danger of beinq used for persecution. Dismissing the case against
the accused for palpable want of probable cause not only spares
her the expense, rigors and embarrassment of trial, but also
prevents needless waste of the courts time and saves the precious
resources of the government.

"We cannot overemphasize the admonition to agencies
tasked with the preliminary investigation and prosecution of crimes
that the very purpose of a preliminary investigation is to shield the
innocent from precipitate, spiteful and burdensome prosecution.
They are duty-bound to avoid, unless absolutely necessary, open
and public accusation of crime not only to spare the innocent the
trouble, expense and torment of a public trial, but also to prevent
unnecessary expense on the part of the State for useless and
expensive trials. Thus, when at the outset the evidence cannot
sustain a prima facie case or that the existence of probable cause
to form a sufficient belief as to the guilt of the accused cannot be
ascertained, the prosecution must desist from inflicting on any
person the trauma of going through a trial."

Clearly, as pointed out by the Supreme Court in the case of
Salonga vs. Ctuz-Peno'", in cases where there was no prima facie
case against a person sought to be charged with a crime, the judge
or fiscal, therefore, should not go on with the prosecution in the hope
that some credible evidence might later turn up during trial, for this
would be a flaqrant violation of a basic right which the courts are
created to uphold. It bears repeating that the judiciary lives up to its

16

17

18

G.R. No. 132816. February 5,2002.
G.R. No. L-59524 (February 18,1985),134 SeRA 438,461-462 (1985).
Id.
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mission by vitalizing and not denigrating constitutional rights. So it
has been before. It should continue to be SO.19

WHEREFORE, premises considered, the Court resolves to
DENY: (1) the prosecution's Motion for Reconsideration and the
Supplemental Motion for Reconsideration for lack of merit; and (2)
the Motion to Admit Additional Evidence to Prove the Existence of
Probable Cause for the Issuance of Warrant of Arrest against the
Accused Filemon M. Galsim, Attached to the Omnibus Supplemental
Motion for Reconsideration, for being filed out of time and for lack of
merit.

so ORDE:RED.

df;.LAGOS
Associate Justice

Chairperson

WE CONCUR:

RF~~.CRUZ7A~~~~ia~~~Justice

19
Mercado vs. Court of First Instance of Rizal, 116 SCRA 93.


